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Re: Comments of the Rhode Island Department of Transportation on
Providence Viaduct Bridge Project

Dear Mr. Wilson:

The Rhode Island Department of Transportation (State or RIDOT) submits the
following comments regarding the termination of the consultation process for the
Providence Viaduct Bridge Programmatic Agreement (PA).

In 2013, in an effort to mitigate the effects of the Providence River Viaduct Project
(the Project) on the Providence Covelands Archeological District, and after
extensive consultation with the Narragansett Indian Historic Preservation Office
(NITHPO), RIDOT purchased three properties important to the Narragansett
Indian Tribe. RIDOT believes that one of these properties - the Salt Pond
Archeological Preserve - standing alone and as currently held by the State would
be sufficient to fully mitigate of the Project’s effects. Nevertheless, RIDOT has
been ready, willing and able to transfer all three properties to the Tribe since 2013
in fulfillment of its obligations under the PA.

RIDOT negotiated for, and the PA requires, fully enforceable covenants preserving
the mitigation properties in perpetuity. Because of the sovereign status of Indian
tribes and their immunity from suit, the mitigation properties must continue to be
governed by the civil and criminal laws of the State and RIDOT must secure a
limited waiver of tribal sovereign immunity to enforce the terms of the deed
covenants. NITHPO has been unwilling to discuss the application of state laws to
the properties or to provide such a limited waiver. As a result, the properties have
not been transferred to NITHPO. They continue to be held by RIDOT and
continue to serve as appropriate Project mitigation.

RIDOT remains ready, willing and able to transfer the mitigation properties,
subject to the continued application of state law and fully enforceable covenants.
As an alternative, RIDOT would agree to joint ownership with the Tribe of all
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three properties without a waiver of tribal sovereign immunity. RIDOT has also
proffered numerous other alternative mitigation proposals that would not require
relinquishment of either state or tribal sovereignty, all of which have been rejected
by NITHPO.

I. BACKGROUND

a. The October 2011 Programmatic Agreement and 2013 Amendment

On or about October 3, 2011, RIDOT, the FHWA, NiTHPQO, and the Rhode
Island State Historic Preservation Office (RISHPQ) (collectively, the Parties)
entered into a Programmatic Agreement (“2on PA”, attached to FHWA's
“Proposed Dispute Resolution” as Attachment A) to mitigate the effects of the
Providence Viaduct Project (the Project) on the Providence Covelands
Archeological District in accordance with the procedures contained in 36 CFR
800.3-800.6. The alternative mitigation contemplated in the original 2ou PA
included the following measures: joint ownership of the Salt Pond Archaeological
Preserve between NITHPO and RIDOT with appropriate covenants that preserve
the property and its cultural resources in perpetuity; transfer of ownership of the
Great Swamp Fight Memorial to NITHPO, transfer of ownership of the property
known as the Chief Sachem Night Hawk house to NITHPQ; and the establishment
of an escrow account for the structural rehabilitation of the property known as the
Granny Stanton House.

The 20n PA included a reverter clause to be included in the deeds for the three
above-referenced properties to be transferred that “gives ownership of the property to the
U.S. Government on behalf of the Narragansett Indian Tribe if any attempt is made to sell
or change the use of the property.” Subsequently, the transfer of certain properties
under the 2011 PA became unfeasible and RIDOT determined that the above-referenced
reverter clause was illegal under Supreme Court precedent. (Carcieri v. Salazar, 555 U.S.
379 (2009) (the United States is prohibited from holding land into trust for the
Narragansett Indian Tribe since the Tribe was not under federal jurisdiction in 1934 when
the Indian Reorganization Act, authorizing such fee-to-trust conversions was enacted)).

On January 17, 2013, the Parties amended the 201 PA (the Amendment, attached to
FHWA'’s “Proposed Dispute Resolution as Attachment B), and agreed to the following
mitigation efforts: (1) the acquisition of the Salt Pond Archaeological Preserve in the
town of Narragansett to be held jointly between RIDOT and NITHPO with appropriate
covenants in the deed that preserve the property and its cultural resources and provides
reasonable and controlled public access; (2) the acquisition of the Providence Boys and
Girls Club - Camp Davis in the Town of Charlestown to be transferred to the Tribe with
appropriate covenants included in the deed to preserve the property and its cultural
resources in perpetuity; and (3) the acquisition of the Chief Sachem Night Hawk property



in the town of Charlestown to be transferred to the Tribe with appropriate covenants
included in the deed to preserve the property and its cultural resources in perpetuity.’

b. Salt Pond Preservation

The marquee property in the catalog of mitigation efforts is the 53 acre Salt Pond
Archaeological Preserve that contains the archaeological remains of a large coastal village
dating from 1250, which is the most complex and intact pre-contact coastal village site
discovered in New England. RIDOT worked with the Parties and the Rhode Island
Attorney General’s Office to successfully negotiate a condemnation settlement with the
Salt Pond property owners that saved this important historic property from private
development. According to the Tribe, “the Salt Pond Village is a location of great
cultural, spiritual and Tribal historic significance...and has been a definitive testing
ground for the evolving collaborative values of State and Tribal historic preservation
within the U.S.” See attached Exhibit 1, “Salt Pond Village Site Restoration.” Since the
execution of the 2013 Amendment, RIDOT undertook all possible measures to preserve
the Salt Pond Preserve, which included hiring archaeologists to restore disturbed areas of
topography and re-cover exposed archaeological features and worked with RISHPO and
the Tribe, who monitored the ground restoration. See Id. RIDOT, in cooperation with
RISHPO and NITHPO, is in the process of preserving the site and is planning to enhance
the site in consultation with the Tribe as a planned passive recreational area. In
accordance with Stipulation No. 3 of the 2011 PA as amended, future ownership of the Salt
Pond Archaeological Preserve will be shared jointly between the State and NITHPO to be
detailed in a Memorandum of Agreement between RISHPO and NITHPO in consultation
with FHWA and RIDOT. NITHPO has refused to take joint ownership of the Salt Pond
Preserve because of the dispute over deed covenants detailed below.

II. CURRENT DISPUTE
a. History

In order to explain the current impasse, which prevents the State from transferring
any of the mitigation properties to NITHPO under the terms of the Amended PA, it is
helpful to consider previous disputes between the Tribe and the State, which included a

! Although the Providence Boys and Girls Club and Night Hawk properties are culturally important to the
Tribe, neither property are National Register eligible historic sites. The Chief Sachem Night Hawk property
{mid-19™ century wood frame residence) has been extensively altered to the extent that it is no longer
eligible for listing in the National Register of Historic Places. Although the Providence Boys and Girls
Club property lies within the 8.75 square miles National Register listed “Historic Village of the
Narragansetts”, none of the standing structures (post-1960) are contributing elements of the historic district
and the property has never been archaeologically surveyed.
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lawsuit by the Tribe against the State in the mid 1970s for possession of 3,200 acres of
land in Charlestown, Rhode Island. Ultimately, the parties reached an accord and
Congress passed implementing legislation resulting in the extinguishment of aboriginal
title and all other Indian land claims throughout the State. In exchange, the Tribe
received goo acres of land in Charlestown and $3.5 million dollars from the federal
government for the purchase of an additional goo acres for a total of 1,800 acres (the
Settlement Lands). See the Rhode Island Indian Claims Settlement Act, 25 U.5.C. §1701, et
seq. (the Settlement Act). Pursuant to the Settlement Act, the Settlement Lands are
subject to the civil and criminal laws and jurisdiction of the State of Rhode Island. 25
U.S.C. §1708(a).

By requiring that the State’s civil and criminal laws apply on Settlement Lands,
Congress provided the State with a means available to enforce its laws. The application of
State law and jurisdiction provides the State with a right to apply and enforce its laws on
Settlement Lands. The Settlement Act largely abrogated the Tribe’s sovereign immunity
from lawsuits with respect to activities on the Settiement Lands.

The Camp Davis and Night Hawk properties are located just outside of the
Settlement Lands. Without a covenant applying the State’s civil and criminal laws and
jurisdiction on these properties and a limited waiver of the Tribe’s sovereign immunity for
enforcement of the covenants, the State will likely be unable to enforce the preservation
covenants in the deeds if faced with a jurisdictional and sovereign immunity defense by
the Tribe. In other words, without the ability to enforce its laws on the Camp Davis and
Night Hawk properties, the State would lose a critical aspect of its jurisdiction over land -
its ability to enforce its laws there through judicial processes.

Even assuming that RIDOT was willing to forgo its ability to enforce the
preservation covenants on the Camp Davis and Night Hawk properties - which it is not -
any transfer of the State’s jurisdiction over property to the United States (or, as in this
case, to one of its domestic dependent nations) cannot be effected unilaterally by RIDOT.
Such a transfer would likely require an act of the Rhode Island General Assembly. R.I.
Gen. Laws §42-1-2 (requiring all land within the boundaries of the State be subject to its
jurisdiction, except for such land ceded to the United States or purchased by the United
States with the consent of the State); §42-1-3 {providing separate, itemized, statutory
authorization for every parcel over which the State’s jurisdiction has been ceded to the
federal government from 1896 to the present).

Both NITHPO and the FHWA Regional Administrator have asserted that any
requirement that the Tribe provide a limited waiver of sovereign immunity to enforce the
deed covenants is “a new requirement that was not agreed to in the Programmatic
Agreement.” RIDOT flatly rejects that assertion. RIDOT negotiated to transfer
mitigation properties subject to “appropriate covenants that preserve the property and its
cultural resources in perpetuity.” In order to make such covenants enforceable against a
sovereign government like the Tribe, the State must obtain a limited waiver of tribal
sovereign immunity. Rather than being a “new requirement,” such a waiver is a
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background principle of Indian law and a customary part of doing business with any
federally recognized Indian tribe.? Indeed, the State has secured limited waivers of tribal
sovereign immunity in the past when dealing with the Narragansett. If the Tribe is not
willing to enter into a limited waiver of its sovereign immunity, RIDOT will not have the
legally enforceable covenants to which it is entitled under the PA.

b. Status and Efforts to Resolve Dispute

The State obtained title to the mitigation properties on February 19, 2013 (Night
Hawk), May 13, 2013 (Camp Davis}, and July 24, 2013 (Salt Pond). By correspondence to
the Tribe in September 2013, (See Exhibit 2, Correspondence), RIDOT reiterated its
continued willingness to transfer the Camp Davis and Night Hawk properties under the
following conditions:

o The passage of a resolution by the Narragansett Indian Tribal
Council waiving the Tribe’s sovereign immunity as it pertains to the
deed covenants and authorizing the NITHPO, through its Tribal
Historic Preservation Officer, John Brown, to act on its behalf as to
the 201 Agreement, all Amendments thereto, and an agreement for
the limited waiver of tribal sovereign immunity;

o Execution of an agreement by the NITHPQO, through its Tribal
Historic Preservation Officer, John Brown, which will waive the
Tribe’s sovereign immunity only as to the deed covenants for the
land to be transferred to the Tribe as mitigation for the effects of the
Providence Viaduct Bridge No. 578 Replacement Project on the
Providence Covelands Archeological District; and

o Inclusion of a covenant within the deed that the mitigation
properties shall continue to be subject to the civil and criminal laws

* Indeed, the federal government requires that such waivers be included in deeds from
tribes:

(p17, para. 24)

Even the Bureau of Indian Affairs incorporates such limited waivers of tribal sovereign
immunity in its model tribal lease agreements:

http://www.bia.gov/cs/groups/xieed/documents/text/idco10163.pdf (p.18, para. 20)



and jurisdiction of the State of Rhode Island in perpetuity.

Included in said correspondence were draft deeds to the Camp Davis and Night
Hawk properties and a draft agreement for the limited waiver of sovereign
immunity. NITHPO rejected these terms.

Starting on December 4, 2013, RIDOT worked with the U.S Institute for
Environmental Conflict Resolution (the Udall Foundation) at identifying and
reviewing potential options and resolutions to move beyond this impasse. See
Exhibit 3, “State’s Response to Options Explored by Udall Foundation Mediation.”
In addition to its initial meeting with Udall in December, RIDOT participated in
three other Udall mediation sessions, which took place in January, May and
August, 2014. In addition to these mediation sessions, the Parties met with the
Governor in yet another effort to attempt to reach an accord. Unfortunately, all
such efforts proved unsuccessful.

III. ALTERNATIVES

It is RIDOT'’s position that the following conditions must be met in order to
transfer the Camp Davis and Night Hawk properties:

o The State’s civil and criminal laws and jurisdiction will apply in
perpetuity; and

o The use of the property will be consistent with the 2ou PA, the
Amendment and the objectives of Section 106 of the National
Historic Preservation Act (NHPA).

The State must have the ability to enforce the abovementioned conditions in a
court of law. In light of the impasse between the State and the Tribe, it is RIDOT’s belief
that a land transfer from the State to the Tribe will not be possible in the absence of
enforceable covenants. However, because the 20n PA and Amendment contemplate that
the State and Tribe are to be joint owners of the Salt Pond parcel, the legal and
jurisdictional issues which are an obstacle in transferring the Camp Davis and Night
Hawk properties largely do not exist as to Salt Pond. Considering that Salt Pond is by far
the most culturally and archaeclogically significant of the mitigation properties, RIDOT
respectfully requests that ACHP take the State’s extensive post-acquisition remediation
efforts into account as it evaluates this dispute, and accepts RIDOT’s preservation efforts
of the Salt Pond Preserve as full compliance with its obligations under the Section 106
process. As discussed above, RIDOT would also be amenable to holding the mitigation
properties as joint tenants with the Tribe, ensuring that State law and jurisdiction would
continue to be applicable to the properties and facilitating the enforcement of the deed
covenants. In the alternative, RIDOT is amenable to exploring alternative and/or
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additional mitigation endeavors with the Parties, which may include revisiting efforts to
transfer ownership and control of the Great Swamp Fight Memorial property to the Tribe
and reprogramming comparable funds towards the betterment of the Crandall Farm and
Granny Stanton House properties. These options are discussed in further detail at Exhibit
4 attached hereto.

Respectfully submitted,

State of Rhode Island
Department of Transportation,

m

“Metbr Alviti, Jr., P.ES

cc: John M. Fowler, Executive Director, ACHP



NITHPO

NARRAGANSETT INDIAN TRIBAL HISTORIC PRESERVATION OFFICE

Narragansett Indiam Longhouse
44254 South Connty Timil
Charlestown, RI 02813

Dake: 8-19-20i3
To: Barbara Breslin / FHWA

EFrom: Doug Harrls
RE: Narragansett Salt Pond Village Site Restoration

PROJECT PROJECTION #2013-8-1

As a mitigation site restoration and interpretation project, this work falls outside any
standing agreements between NITHPO-FHWA-RIDOT.

To the Narragansett Indiar Tribe and its people, the sa't Pond Village Is a location of great cultural,
spiritual and Tribal historic significance. The full importance of this landscape has only begun to be
comprehended by the local and national anthropological community. This landscape has been a
definitive testing ground for the evolving collaborative vatues of State and Tiibal historic preservation
within the US. The wounds sustatned by this traditional landscape in the decades old battle against the
forces of development and destruction may take more than this Iifetime to heal, but spiritual and
landscape healing are possible and have commenced here. As an ancestral guardian and histeric
preservation partner at this traditional and historic Saft Pond landscape, NITHPO will participate fully in
the work ahead to restore, preserve, protect and inferpret this anclent place of Narragansett fife ways

and history.

A NITHPO fleld representative will be oh site daly to monitor ail ground disturbance work. The
Preservationist for Ceremonial Landscapes will examine progress at the work site daily, extending site
exam time a5 reguired and report daily to the Medicine Man for traditional advice and counseling due
to the traditional cultural and spiritual nature of the injury that has been endured by the Salt Pond
Village site. The Medicine Man John Brown will be on call on an as needed basls.

*COPPER PEATE CEREMONY;: The field restoration project will close with a copper plate buriaf
coverage ceremony for each of the known burial sites, as was dope in Jamestown, Currently known
burials = 3. Maximum anticipated = 6. Archaeologica! backhoe will be needed to re-cover all burials

and their copper sheeting.

Exhibit 1
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PROJECT PROJECTION #2013-8-1 TASKS & DAY RATES

Narragansett Salt Pond Anclent village Mitization Restoration Project

The recent mitigation acquisition of the ancient Narragansett Trlkal Salt Pond Village acreage
and the project’s status as a federal undertaking, requires the Section 106 participation of the
NITHPO in the multiple phases of this rapldly evolving project. Paralleling the PAL's approved
archaeologlcal Scope of Services dated lune 26, 2013, the proposed NITHPO tasks and thelr
projected biliing include, but are not limfted to:

(1} Site Impact Restoration / monitoring + avolidance racommendationSuwm . ammm 14 wesks / 70 days
(14 weeks - Billing will refiect actual number of monitoring days in the fleld. NITHPO will email a daily status

TS LA T+ 11117, W SR ————— $95,776.97
(1-1) <Field Specialist> 70days x $280/d . = $19,600
(1-2) <Deputy THPO> 70days x $540/%d = $37,800
{1-3) <Medicine Man> 28days X $1200/%d = $33,600
Daily Travel: Field Specialist-full, Dep THPO-¥d =% 1,898.40
~70days x 24mi/RTx 5.565x 2 S
Field Incidentals: (70 days x 54.50) =5 315
~water, sun block & tick spray
*% Copper Plate Burfal Coverage Ceremony
- {projected # of burials- 3 to 5}
- site.burials: coverage and honoring ceremony with copper sheeting
-materials: {4"x8'}=5214.29x3 . =% B42.87
copper sheeiing (East Greenwich Winalr, Ine.)
- transport: {2 Specialists x 2 hrs x $35/hr) =% 140.00
- mileage: 37m x 2RT x 55;5’;) =§ 4070
- Ceremony (Medicine Man - % d) =$ 1200,00
- {Deputy THPO % d} =5 540.00
=$2,563.57 —& 2,563.57
{2) Archaeoiogical Evidence Assessment . . wonsee 12 dlaiys
a)-assessment of spatial distribution of cultural materlals
(2-1) <Deputy THPO> Adays x $5540/%d . = $2,160
b)-assessment of soll fiotatlon, floral & faunal, radiocarbon dating, and ceramic analysis
{2-2) <Deputy THPO> 4days x $540/%d = 62,160
c}-assessment of seasonality & environmental study results
. (2-3) <Deputy THPO> Adays x $580/%d = $2,160
(3) Partictpation in Public Interpretation design and presentation pesussm e R R AL bR AR AR 8 days
-design:
{3-1) <Deputy THPO> 2 days x 5540/%d = 51,080
-presentation:
{3-2} <Medicine Man> 7 days x $1200/%d = $B,400
{4) Pariicipation In Site Trail Design e 3 d3YS
(4-1) <Deputy THPO> 3days X $540/%d = $1,620
(5} Video Documentation (pre-production, production, post-production, presentation] .. 25 days
(5-1) <Medicine Man> 12 days x S1200/%d = 514,400

(5-2) <Deputy THPC> 13 days x & 540/%d =§ 7,020




(6) Final Report Completion (raview & comment) — .t
{6-1) <Medicire Man> 2days x 5 1200/4d =45 2,400
(6-2) <Deputy THPO> 2days x $ 540/%d =5 1,080
(7) Website Preparation (review & comment) ... : -— 3 days
(7-1) <pedicne Man>’ idey x S1200/%d =5 1,200
{7-2) <Deputy THPO> 2days x $ 540/%d =5 1,080
TOTAL: =3140,536.97
PAYMENTS:

a1} The total projected cost for Task #1 field work Is $35,776.97. To Initiate work on this
project, NITHPO requests a 1/3 payment ($31,925.66) of the projected Task #1 total {495,776.97). At
the completion of the seventh week of Task #1 an additional 1/3 payment shall be made. Tha final
1/3 of Task #1 shall be paid upon completion of Task #1 coinciding with the time of the campletion of
the Copper Plate Burfal Coverage Ceremony.

b) Upen completion of Task 4 (#2,53,84) shall be paid in full ($17,580).

¢} Upon completion of Task #7 (#5,46,%7) shall be pald in full ($27,180)..

<<payment schedule to be negotlated through mutual agreement betwean FHWA and NITHPO>>




Amendment No. 1
TOTHE
MEMORANDUM OF AGREEMENT
. Regarding
Consultation and Monitoring Services
:Eyand among the
Federal Highway Administration
The
Narragausett fndian Tribal Historic Preservation Ofifce
And the
Rhode Island Department of Transportation

This Amendment Ne. 1 to the Memorandum of Agresment (hereinafer MOA) is entered
imo by and mmong the United Siates Department of Trmsportation, Federal Highway
Administration (hereinafier FEWA), the Naragansetf Indian Tribal Historic Preservetion Office
(berelnefter NITHPO) and the Rhode Island Department of Transporfation (heminafter RIDOT),
(the foregoing enfities hereinafier referred to collectively as the Parties); and

WHEREAS, the parties enfered in the MOA dated as of October 5, 2012, regarding
consnltafion and archasologicsl and construction monitoring services on Federal-Aid
fransportation projects tn Rhode Island in accordanoce with 2 Scope of Work; and

* WHEREAS, the Pariits have dctermined that fhe Salt Pond Village. Site Restoration,

which is mitigation for the Providence Viadpot Bridge No. 578. Replacement: project, falls
ontsids of the approved MOA Scope of Worlg and ;

WHEREAS, the Parties matmalfy agree to amend the MOA to inclode the Seope of Work
by NITHPO dated Avgust, 19, 2013 (sitached hersto and incorporated herein 2s part of this

Amendment) for NITHPO’s comsuliation and monitoring of the Salt Pond Village Bie -

Restoration.
NOW THEREEORE, the Parties agres that the MOA sball be amended as follows:

1. The Angnst 19, 2013 Soope of Work for Salt Pond Village Site Restoration. (Tesks 1
through 7) are herein incorporated into the MOA). . .

5, NITHPO shall .submit o FAWA and RIDOT vie email daily progress repoits
indicattng by task, the NITHPO staff involved, hours expended, and deseription of task work
socomplished.

|
|
|
{
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3. Payment to NITHPO for a total amount of §140,536.97 (80% Federal and 20% State
match} shall be based on complstion of tasks with thie exception of the first invoice, which shafl
be it the amount of $31,925.686, which represents an up front psyment toyvirds work on Task 1.

IN WITNESS WHEREQF, FHWA, NITHPQ, AND RIDOT thiongh their duly
awnthorized representatives hive executed this Amendmient No, 1 to the MOA as of the date last

wrifien below.

FEDERAL HIGH ADMINISTRATION

/O a ﬂ*"ﬁf Date _?{"A&‘-_ 3
/!

Car sMEéh@dﬂ,- tvision Administrator (

e

NARRAGANSETT INDIAN TRIBAL HISTORIC PRESERVATION OFFICE

Presérvation Officer




Scope of Services

Salt Poud (RI 110)
Narragansett, Rhode Island

Pubfit Archasology Leboratory
Supplemental Site Restoration

Submltted fo: October 3, 2013
Vanasse Hangen Brutlin, Inc.

10 Dosrance Street,

Suite 400

Providence, Rhode Island 02903

and

The Rhode Tsland Department of Transportation

Two Capitol Hill

State Qffice Boilding

Providence, Rhode Island 02.903

The Rhode Island Department of Transporiation (RIDOT) has acquired property Plat W (Map 24)
Lot 82 situaied at the head of Point Judith Pond in Namagensett, Rhode Tsland (Figure 1) as an
“aYternative mitigation” stategy for constrction impacts to the Providence Covelands (RI 935)
archazologicel sifo and district in Providence, The property contains the culturally significant Sait
Pond (BRI 110) pre-contact Narragansett Tndien archacolopical village, which dates fo the twelfth to
fifteenth centiry A.D. The Salt Pond site wes subjected 1o 2 seres of Phass I data recovery
archasological investigetions between 1993 and 1995 end then again betwesn 2006 and 2007
Phase TII archacological investigations involved mechanical topsoil removal using a Gradall and
backhoe along proposed subsurface utility and access road right-of-ways. The RIDOT eonfracted
with PAL (The Public Archasology Leboratory, Ins.) to oversee sife restoration within the arcas of
the 2006 and 2007 archasologicel site investigations, which had pever besn recovered following
feldwork. Site restoration commenced on September 9, 2013. Following a site visit by
ropresentatives of PAL, the RIDOT, and the Narragansett Indian Tribal Historic Preservation Office
(NITHPO), the NITHPO requesied that sections of the Salt Pond sited subjected to archacological
investigations between 1993 and 1995 4lso be restored apd that & large gravel pit sifnated within the
central sie area be refilled. Accordingly the RIDOT has requested fhat PAL develop a scops of
work to conduct supplemental glte restorafion within the southem, westery, and central limits of the
Salt Pond archaeologicel site, coincident with the areas of PAL’s 1993 through 1995 Phase I data
recovery archasological investigations. This document addresses this request.

Task 1: Cocrdination/Consultation

The PAL Project Manager will coordinate project tasks and schedole with the RIDOT. PAL senior
stafF will comsult with fae RIDOT, the Rhods Island Fisorical Preservation and Heritage
Commission (RTEPEHC), and the Narragansett Indian Tribal Historic Preservation Office (NITHPO)
10 discuss supplemental site restoration, Ongoing site restoration is being conducted under RIHEPHC
archasological permit No. 13-16 issued on Augnst 12, 2013. PAL will request extension of

0f Mazin Street Pawincket, RT 02860 Tel: 401.728.8780 Fax: 401.728.8784 www.palinc.com
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Scope of Services

ﬁ ﬁ E Salt Pond (RI 110}
% B ' Supplemental Site Restoration
F““":‘MMW I page2 of 5

archaéological permit No, 13-16 to include areas of additional site restoration. PAL is prepared o
mest with the RIDOT and state/tribai; agencies as needed.

Task 2:Site Restoration

Machine-assisted removal of sits area topsoils alopg former Karen Ann Drive between 1993 and
1995 resulted in the creafion of large spoil piles elong either sids of the previously proposed
rordway. The 1993 throngh 1995 study areas are overgrown with invasive free species, have been
subjected to mmsanctioned frash disposal, and are af a loss of loam dus 1o decades of esosion,
Addifionally, the deep gravel pit Jocated in the central site area has been filled with domesiic debris
and presents a safsty hezard, PAL will oversee restoration of the topography where mechanical
topsoil removal had exposed archasological features and filling of the open gravel pit.

PAL will retain Parker Construction to re-grade excavation and construction backdirt piles over the
exposed ground swfaces, removal site refuse, and securs the gravel pit. Vegetated backdirt piles
will be leveled and re-distributed over exposed site sucfaces by balidozer or gradall, Additional fill
will be added to the ground surface in arems where insufficlent backdirt from the 1990s
archasological investigations remam. OGround Ilitter (Le, tree stumps, construcion debris,
marhinery, ete.) will be removed from the site at this time, Natural debris such as vegetation, free
stumps, and boulders will be dispossd of tn the open gravel pit. The gravel pit will then be filled,
graded, and re-contonred. Site surfaces will be covered with 3-inches of loam and hydro-seaded
with wildflower, Restoration of ground surfaces will bé overseen by a PAL srchaeologist.

Tagk 5: Cataloging and Processing

Native American tools exposed during site restoration will be collected and retmmed to PAL’s
laborafory facitity in Pawtucket for processing and cataloging. Processing activities will include:

¢ cleaning, identification, and cataloging of cultural raaterials;
o analysis of spatial distributions of cultural mateyials and feature association; and
s map and graphics production,

Appropriate conservation measures of artifacts will be taken as necessary. Conservation measures
will be in accordance with the Rhode Island Department of Transportation Archaeclogical
Clollections Center Collections Minagement Plan (2004). Cultural materials will be stored in acid- -
free archival boxes with contents list and Iabels, which are printed on acid-free paper. These boxes
are matntained in the PAL storage room that meets curation gnidelines established by the RIFIFHC,

Schednle

Site restoration will be coordinated with the RIDOT, NITHPO, and the RIHPHC and shall
immediately follow the current site restoration work. Supplementsl site restoration is anticipated to
take twelve to fourteen weeks to complete,
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Project Personnel
The project will be overssen by Principal Tnvestigators Joseph Waller and Alan Leveilles, and

Laboratory Manager Hesther Olson. All PAT, project personnel meet the Secrefary of the Inferior's
Professiondl QuaBfications Standards (36 CFR.61) and RTAPHC stundards,

Cost

A fee proposal is attached,




Seope of Servicss

ER 8B E SaltPond (R 110}
f o | Y Supplements} Site Resinration
Pobin Archanalogy Latoraloy page 4 of 5

-

Localir 15 02B1002 E 4505240 . WES B

Eba: 10772013
.. , BT usGE |
Sosle: { ooty 2 fest Capliom: Figoes 1. R 140 on tha Namagenssl Pisg Rl topograph

Fignve 1. Archacological site RI 110 (Plat W [Map 34] Lot 82) on the Narragansett Pier, R
TUSGS topographte quadraogle,




Selt Pond (RI 116}

% Scope of Services
? % [~ Snpplementsl Site Resforation
ool

shikchmceglaiatiy | AR5 of5




=1t el

4 PUBLIC ARCHAECLOGY LABORATORY
2 - COST PROPOSAL - .
n I PREPAREDFOR  Rhode Isfand Department of Transportation
' DATE  October 3, 2013
Public Archasology Leboratoty PROJECT  Salt Pond (R 110)
! SERVICHS Snpplemental Site Restoration
Karen Amm Drive, Geavel Pit, Back Paccel, Wintet/Spring Seeding:
PERSONNEL TASK HOURS RATE COST
Project Mauages - Coordigation/Meetings 24 48.00 1,152
Principal Tovestigator Consnliution/Aaetings 2 4800 1,152
Field Survey - a8 4800 4,224
Project Archasologist Field Survey 440 33.00 14520
Lshomrory Manager Laboratory Coosdisation 2 53.00 66
Lsbomtory Analyst Diata Bnitey/ Catalogning 4 25,00 100
Laboratory Assismnr Processicg & 2200 13z
TOTAL PERSONNEL COSTS 588 j 21,346
INDIRECT COSTRATE
Owvechead Expense 108.91% 23,248
OTHER EXPENSES DESCRIPTION CosT
Expeodabic Supplies Archival Paper, Bags ete 50
Mileage ) 5,000 Mies @$% 0.565 2,825
Machine Work
MobBization/Demob 1,000
. Pront Bnd Loadex i5 Deps @$ 530,00 4950
Bulldnzer 55 Days @5 27560 15125
Opecator 55 ey @5 £00.00 53,000
Fuel 4500
Terefvegetation cutting end deadng 4200
Disposal Coste
200 Thes @5 1800 2,200
Ddifse hdetal per Load 1 MiscMenl @% 600.00 600
Additionn] BackHll Mterial
Toam 40,000
HiydroSeed Mix 2 applications 40,000
Videographer 70,000
Cursfion, 1 Boxes @3 100.00 100
TOTAL OTHER EXFENSES 218550
FIXED FEE @10% OF PERSONNEL. & OVERHEAD 459
TOTAL PAL COST PROPOSAT, 267,605
* Thiz goote iy vaBd for 120 days from datc Beted above.

T
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A Scope of Sexvices
At Salt Pond (RI 110)
Narragansett, Rhode Island
Publlc Archaeology Laboratory
Analyses, Reporting: Public Education and
Site Restoration
Submitted to:
June 26, 2013
Vanasse Eangen, Brustifn, Inc.
Providence, Rhods Istand
and i
Rhode Island Deparfment of Transportationt
“Two Capitol Hill,
State Office Building
Providencs, Rhode Island 025803

The Rhode Island Department of Transportation (RIDOT) is planning the acquisition of propedy
sitnated at the head of Point Judith Poad in Narragansett (Figure 1). The propetty, filed with the
town as Plat W (Map 24) Lot 82, contains fthe culturally significant Salt Pond (RI 110}
archeeological site, The Sslt Pond site is a pre-confact Namragausett Indian village that primarily
dates to the twelfth o fifteenth cenbury A.D. The Salt Pond site was subject to a series of Phass IT
data recovery archaological investigations between 1993 and 1995 and then again between 2006
and 2007. Completion of post-excevetion processing, analyses; and roporting on the results of the
data recovery archaeological investigations of RI 110 was nof completed. The RIDOT plans to
acquire the Salt Pond Site ss “alternative mitigation” for impacts to the Providence Covelends (RI
935) archaeological site and district in Providence from the Providence Viadnct Project. The
RIDOT has requested that The Public Archaeclogy Laboratory, Tnc. (PAL) develop a scope of work
10 complets attifact curation, analyses of RI 110°s archasologica! content, doommentation of this
sipnificant archaeological resource, and the public dissemination of the archreologicel and cultural
data. This document addresses this request.

Amnalyses and final report documentation of the archaeological investigations of the Salt Pond Site
inclndes the following tasks.

Task 1: Coordination/Consoltation

Archasological fisld investigationswere conducted nnder Rhode Island Fistorical Preservation and
Hecrlinge Conmmission (RIAPHC) archasological permits. PAL senior staff will consult with the
RIDOT, the RIAPHC, and the Narragansett Tndizn Tribal Historic Preservation Office (NITHPO)
tp discuss the analyses and content of the report. PAL is prepared to meet with the RIDOT and
statoftzibal agencies as nesded. The PAL Project Manager will coordmate project tasks, schedule,
and deliverables with the REDOT.

v paliR6 Main Street Pawtucket, RI 02860 Tel: 401,728.8780 TFax 401.728.8784 www.pslinc.com
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Task Z; Research

Archaeological site files maintained by the RIEPHC and PAL will be reviewed for information on
RI 110 and nearby archaeological sites. Published and wnpublished archacological reports and
articles salient to the site will be reviewed. The NITHPO will also be consulted for information on
RI 110 and on the Narragansett Tndian oral history of ocenpation and use of the upper Point Judifh

Pond area.

Task 3:Field Investigations

Archaeological features exposed doring Phase T data recovery iuvestigations of the Salt Pond site
were Ieft exposed following the 2006 and 2007 ficldwork, Machine scraping resulted in the
generation. of large spoil piles along either side of the previously proposed residential access drive.
PAT. staff will conduct a walkover of the Salt Pond site’ with the RIDOT, RIHPHC, and the
NITHPO to assess existing site conditions and the integrity of previously exposed acchacological
deposits. Artifacts exposed on grofind surfaces will be noted. No archaeological excavation will be
condnoted during the field review, though one-liter soil sarples may be collected as soil controls
for the proposed sofl flotation analysis (see bolow).

Task 4: Site Restoration

PAL will overses testoration of topography where bull-dozing had previously disturbed soils and
where Nartaganseit Tndian featares and burials are exposed and need fo be covered and protected.
PAL will retzin Parker Thompson conshmction to re-grade excavation and construction backdirt
piles over the exposed ground surfaces end archacological features exposed during the 2006 and
2007 archasological field. Vegetated backdirt piles will be leveled and re-distributed over exposed
site surfaces by bulldozer. Ground litter (Le., tree stumps, construction dsbsis, machinery, eic.) will
be removed fiom the siie at this time. Site surfaces will be covered with 3-inches of loam and
bydro-seeded with wildflower. Restoration of ground surfaces will be overseen by a PAL

archaeclopist,

-

Task 5: Cataloging and Processing

Unprocessed cultural artifacts and materials recovered from the Salt Pond site/RT 110 will be
processed. Processing activities will include: ’

o glesning, identification, and cataloging of cultural materials;

» znalysis of spatia! disttibutions of cultural materials and feature association; and

= map and graphics prodnetion. -
Appropriate conservation measures of artifacts will be taken as necessary. Conservation moasures

will be in accordance .with the Rhode -Island Department of Tremsportetion Archaeslogical
Collections Center Collections Management Plan (2004), Cultural materials will be stored in acid-

bitkiy, B
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free archival boxes with contents Hst and labels, which are printed on acid-free paper. These boxes
gre mainteined in the PAL btorage room that meets crration guidelines established by the RIHPHC.

Task 6: Specialized Analyses

The RY 110 artifact assemblage is large and varied. Specialized analyses for a mumber of the site’s
artifacts will provide data conceming the late precontact enviromment of Nazmagansett and
Namagansett Indian resonrce exploitation and settlement in Rhods Island. Proposed specislized
anatyses include:

Soil Flotation

Representative soils collected from featare confexts at RT 110 will be subjected fo soil flotation to
secover botanicsl remains (e, Tuls, seeds, wood charcoal, vepetal fibers, etc.) and cultural
materisls foo smell to be recovered by standard archaeological screening. Archaeological soil
samples recovered from fhe Salt Pond site will be Hoated using the Model A Flote-Tech machine,
which utilizes a multi-modal flotation technique. The system ciroulates water in a closed loop
between a water reservoir and a flotation tank. Provision is made for removing the residue from the
system withont foss of water from the foop. A. method-of incorporating actation into the water
malkes the flotation process more efficient than conventiopal techniques. Using the system’s baffle,
objects having a specific gravity slightly greater than water are removed easily. Two mesh sizes
are msed n the system, & coarse fraction screen measuring 1.0 tnm in size and a fine fraction screen

measnring 0.33 mm in size.

Fallowing soils flotation, the recovered madierals will be divided into heavy and light fractions.
Hach fraction will then be scarmed using both an fIlnminated desk magnifier frited with & 3-dopter
lens (1.75x magnification) and a stereomicroscope With megnification ranges of 7x o 40x
Recoversd materials will be recorded, separated into plastic vials, and labeled and then curated
along with the site’s cultural assemblage. Botanical remains will be separated info charred and
uncharred specimens and identified by species and type, when possible, Cultural materials will also
be identified. Cultural materials and botanicals recovered during soils flotation will be inventoried
and added o the Salt Pond attifact catalog,

Floral/Faumal

Floral (sesds, miz, vegstal matier, wood charcoal) and faunzl remnains (bone and shell) collected
From RI 110 either through excavation or sofl flotation will be identified by typs and species when
possible, PAL owns sesd and osteclogical marmals, as well as reference collections. PAL staff
and/or an ouiside consultant will make species jdentifications of feunal and floral remaing as

DECcEssETy.

Radiocarbon Dating
Radiocatbon dating provides estimates on the age of organic materials, RT 110 was ocenpied by &
large population for a substantial period of Hme. & is expected that radiomstric dating of carbon

bearing materials i.c. shell, bone, wood charcoal, cic. will provide information about the timing,
age, and duration of the site’s archaeclogical contsnt. PAT. proposes up to 60 Accelerator Mass

]
|
1
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Spectrometry (AMS) radiocarbon dates fo assist in refiming the ege and duration of occupation at
the Salt Pond site. Radiocarbon samples may be sent to more than one dating lsboratary for

eomparative PULposes.
Ceramic Analysis

Archaeological investigations 2t the Salt Pond site have produced the largest assemblage of
teported pre-contact Native American pottery sherds ever recovered from Bhode Island Recovered
ceramic sherds will be examined for a mumber of atirfbutes that include temper type, color, surface
treatment, decoration, aud rim shape and .decoration. Regional studies will be consulted for the
identtfication and interpretation of vesse] attributes. Ceramic sherds from the sife may also exdbit
visible residues, which could undergo further analysis (see below).

Lithic/Petrographic Analyses

The recovered lithic assemblage will be examined on a macroscopic scale. Cataloging will incinde
classifying chipping debris recovered during Phase TTT data recovery Investigations by class (fiskes
or shatter, material type, size (0-1 om, 1-3 om, 3-5 cm, ete.), color, and weight, A lithic {ype-
collection maintained st PAL confzining materials from various source aress thronghout the
Northeast will be used to macroscapically identify the collected materials. Represepiative “non-
focal™ Tithic materials will be sibmitted to non-destructive X-Ray Fluorescense (XRF) fo determins
their geochemistry. The sesultant geochemica] data will essist in the further development of a
tegional database of inter- and intra-sonrce erea geochemical variability of southern New Bngland’s
lithic sources and also provides 2 quantitafive method of comelating lithic materials recovered from
archacological sites with their eriginal sotwos areas.

Lithic analysis will also inchnde the examination of stone tools and debitage to reconstruict tool-
mamufacturing sequences. Stone tools will be exsmined for use wear patteras o other evidence of
their fonetion. This use wear analysis will be condncted using 8 binocmlar microscope (10x to 20x).
Rxamination of use wear can assist in determining the kinds and types of activities were conduoted
on site.

Starch/Phytolith

Assessing the role the maize (com) played ih the pre-confact Native American diet in the
Nazragensett Bay and sonthern New England areas has been of particalar foterest to many southerm:
New England archaeologists for more than three decades. An assessment of the importance of
maize in the pre-contact Native American diet has typically relied on the-recoyery of macio-
botamical Temains such a8 kernels or cobs visible to the neked eye. A relative absence of macro-
botamical maize has led fo the suggestion by some that maize horticultre may not have been 2
sigmificent Native American subsistence strategy in southern New England prior to the arrival of
Europeans. The'New York State Museum’s work exsmining vegotal phytolithe recoversd from
cooking resides preserved on ceramic sherds is providing new information on the age and fypes of
food resources prepared by some indigenous peoples in the Northeast. Representative ceramic
sherds from fhe Salt Pond sife will be testing for starches and phytoliths to determine what foods
were being processed by the site’s inbabifants.
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Protein Residue

Residne anatyses will be performed on selected artifacts recovered during Phese IIT data recovery
irrvestigations at the Salt Pond site. Residne anatyses may provide important data on the pre-contact
et of the site’s inhabitants. Residue analyses may provids information on apimgl proteins or plent
or other food remains {starch grains, phytoliths, lipids) from residues left on ceramic sherds or
stone tools,

Seasonality Studies

Tuterpreting the nature of RT 110 and determining what type of settlement it is requites detertnining
how long and for what season(s) the site was oocupisd. Determining site seasonality traditionally
has relied on the recovery plant and animal remains and cozrelating these remains with & season or
seasons in which these species would have been ecologically abumdant. Suck studies however
commonly produce bissed zesults in favor of the late sommevfeardy fall months when many
resources naturally peak. PAL proposes o assess RT 110 seasonality by conducting species specific
analyses, Represemtative shells and white-tail deer teeth will be thin-sectioned and inspected by
diopter lens and stereomticroscope to observe growih Lines to determine which season(s) these
resources were collected and exploited.

Environmental Studies
Evaluating the role that RT 110 played in the pre-canfact Nazrapansett Indiait seitlemnent system

requires determining the environment in which the site was located. Environmental reconstructions -

ﬁartheupperPohtIudjthPondaraaofNarragausebtandSmIﬂzKingsﬁawnareﬁnﬁmd. PAL
proposes to seoure outsids consultants to oversee a pollen coring program for the upper Point Jodith
Pond area and to condnct pollen analysis of selected soil samples from the Salt Pond site o
reconstruck the palecenvironment in which RT 110 ocoupied.

Task 7: Sifte Documentafion

Upon completion of the specialized analyses mnd artifact cataloging, PAL will prepare a teghnical
report that summarizing the Testlis of the archaeological investigations of the Salt Pond site,
desoribes and interprets the site’s artifact and feature content, and discusses tha archaeological
significance of the site. The report will follow the puidelines established by the National Park
Service in the Recovery of Scientific, Prekistortc, Hisioric, and Archeological Data (36 CFR Part
66, Appendix A} and by the RIHPEC (2007). Draft copies of the report will be sthmitted to
appropriate agencies for review.The final report will follow the draft review. The archaeological
site form for R 110 will be updated and submitted to the RIFPHC.

- The RIDOT recognizes that the Salt Pond sits is an azchaeological resource of nnparalleled
significance to the Narragensest and the State of Rhode Island PAT, will also prepare 2 Narional
Historic Landmark Nomination for the Salt Pond site/RI 110.
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Task 8: Pnblic Outreach

Salt Pond site archasclogical site information Will be disseminated to the public. The dissemination
of information will include at least one presertstion and a poster at a professional acadsrmic
conference or venne and several lectures for varions public orgenizations. PAL will also generate a
popular archasological report that will be made available for distribution by the RIDOT. PAL will
also develop n websits dedicated to the Salt Pond site that will be linked to the RIDOT and
RIFPHC websites. A video docurnentary highlighting the site and iis culfural and archasological
significance will be produced presented to interested aundiences.

Task 9: Interpretive Panels

PAL will assist the RIDOT with developing fext and illustrations to eventually accompany two
interpretive panels for permanent placement at the Salt Pond site in Narragansett. PAT. assumes that
each pane] will inclads roughly between 400 and 500 words of text and accompanying graphics.
PAL will obtain the necessary usage permissions and high resolution files for any illustrations to be
nsed.

Scheduje

PAL is prepared to condnct the field review and begin artifact processing, cataloging, and anslyses

upon receipt of a notice-to-procesd by the RIDOT. The field review can be scheduled within two

weeks of the notice 1o proceed and state acquisition of the Salt Pond site, so long as gronnd

conditions allow. Site restoration will be coordinated with the RIDOT, NITHPO, and the RIHPHC

and is anticipated to take four to six weeks to complete. Artifact processing, cataloging, and

spocislized analyses are expected to take one year to complete, The draft report will be submitted

within eighteen months of the project start date. Submission of the draft National Historic

Landmark Nomination will be submitted within three morths of submission of the draft techrical

repart. The popular repurt, website, mnd documentary video will follow within six months of receipt-
of commentz on the draft report.

Project Personnel

The project will be overseen by Principal Tnvestigators Josoph Waller and Alan Leveilles, and
Lebozatory Manager Heather Olson. All PAL project persomme] meet the Secretary of the Interior’s
Professional Qualifications Standards (36 CFR. 61) and RTHPHC standards.
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PUBLIC ARCHAEOLOGY LABORATORY
o, . - COST PROPOSAL -
n I PEREPARED FOR  Rhode Island Bepartment of T'rom mcm sportation / VEB
- DATE  June 25, 2013
Pubfle Archaebiogy Laboratory PROJECT  Salt Pond
SERVICES Video
PERSONNEL "TABK HOURS X ATE COsT
Priscpel Investigators Filming 48 5500 - 2640
* Laboratory Manager Filming 16 3300 528
TOTAL PERSONNEL COSTS .64- 3,168
__INDIRECT COST RATE
Overhead Expense . 108.91% 3,450"
OTHER EXFENSRS DESCRIPTION COST
1  Cossiteats Videogmphée . g 75,000
DMilesge 200 Mies @5 - 0.56 i
TOTAL OTHER EXFENSES 75,113
) FIXED EEE @10% OF PERSONNEL & OVERHEAD e e - - 6g2
TOTAL PAL COST PROPOSAL - 82,393 .
¥ Thiv quote je valid for 120 days fom date Ested above,
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STATE OF REODE ISLAND AND PROVIDENCE PLANTATIONS

Michael P. Lewls
Direcior

- artment of Transportation OFFICE (401) 222-2481
o e FAX  (4D1)222-2086

OEFICE OF THE DIRECTOR 2 :
Two Capitol Hill DD (401)222:4971
Providence, R.I. 02003-1124

Septemaber 16, 2013

Narragansett Indian Tribs

o/o Narragansett Indian Tilbal Historic Preéservation Office
Att: John Brown, Historic Preservition Officer

P.0,Box 700

Wyoming, Rhode Island 02898

Re: Providence Boys Club — Cainp Davis

Dear Mr. Browm;

Tn accondarice with the October 2011 Programmatic Agreement among the Federal Highway
Administration, the Rhode Island State Historic Preservation Officer, and the Rhode Island
Department of Transporiation Regarding the Providence Viadiic! Bridge No. 578 Repliicenient
Profect (the Agrosment) and subsequent Jamary 2013 Amendment No.1 thereto (the
Amenduient), the Federa] Highway Administration (FHWA), {n coordination with theRhods .
Tsland Department of Transporiation (RIDOT), remains ready, willing and able to transier the so-
calléd Providence Boys Club — Camp Davis {the Propetty) 5o the Natragahseit Idian Tribal
Historic Preservation Office (NITHPO) for and on behalf of the Nerraganisetf Indian Tribe
(collectively, the Tribéj. This conveyance has not yet ocenrred due o our differences of opinion
relative to. the restrictive covenants, which are to be included in the deed of transfer pursuant to
the Agresment dnd Amendment. '

Tn an sffort fo eliminate this impasss, it is important to recel] that the partics to the Agreoment
and Amendment share the common goal of preservation of the Property for future generations.
I order to realize this goel, RIDOT requires the ability o enforce the covenants contained inthe
deed if, forinsfance, 2 futme descendent dogs not shape the same preservation objectives, In
light of the Tribe’s unigus soversign status, RIDOT requests that the Tribe provide 2 Hmited
waiver of its sovereign inimunity only #s fo the deed covenants. As the Tribe s well aware, state
and Federal conrts hive exantined the issue of tribal soverelgnty on several occasibns, most
recently by the United States District Conrt for the District of Rbods Island. To be cléat, RIDOT
only requests a watver as to the covenants; it is not requesting that the Tribe veaive its
sovereipnty for unrélated issues pr-third parly claims brought against the Tribe for acts ocourring
on the Property. As such, RIDOT will transfer the Property subject to the following:

Exhibit 2
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« The passage of a resolution by the Natragansett Indian Tribal Cotncil waiving the
Tribs"s soverelgn immtinity as it-perfains to the deed coveranis and anfhorizing the
Nutragarisott Tndian Tribsl Historié Preservation Office, through ifs Historie
Preservation Officer, Jobn Brown, to act on s behalf asto the 2011 Agreement, all
Amendments thereto, and an agreement for the limited waiver of tribal sovereign

imrnity;

= Bxecufion of an agresment by the Narraganseit Indian Tribal Historic Preservation
Office, through its Fistoric Preservation Officer, John Brovn, which will waive the
Tribe’s sovereign Imimnnity only as fo the deed-covenants for the Property to be
transferved fo the Tribe-gs mitigation For the éffects of the Providence Viaduct Bridge
No. 578 Replacement Project on the Providence Covelands Archeological District;

and

« Inclusion of a covenant within the deed that the Property shall be subject to the civil
and criminal laws and jurisdiefion of the State of Rhode Island.

For your convenietics and review, RIDOT alfaches 2 draft deed for the Property and a draft
agreement with this cofrespondence. We welcome the oppottunity to meet to discuss these terms.
Please note that RIDOT may not hold this propesty indefinitely; faflure fo effect a transfer may
require RIDOT to explore alternative mitigation measures, which may incinde disposal of the

Property.
Please contact us with any diestions relative fo this matter. Thadk yon.

Sincerely,

Ne Tani of Transportation

cet Chief Sachem Matthew Thomas




BARGAIN ARD SBALE DEED

STATE OF RHODE ISLAND AND PROVIDENCE PLANTATYONS (hersinafier calied the Grastor)
acting through Michae] P, Lewis, Director of the Department of Trauspartation, and Richard Licht, Ditecior of the
Depattment of Administraticn, pursuznt o the anfhosity of Title 37, Chapter 7 of the Generel Laws of Roode
Island, 1956, as amended, for consideration paid in the amount of .one dollur ($1.00) and other valuable
consideration, fhe receipt whorsof fs hereby acknowledged, doss herchy bargain, sell, convay, gren, and release

of Rhode Idand, being further deseribed
and mnorpurated herem, and subjeet m

AgrasmentmnmgﬂerdaralH:ghvmyA_d af]
Nattagansett Fndian Tribal Historis Preservetion Officd
regarding the Providence Viaduct Bridge No. 578 Rep
October 3, 2011, and Amendmant No. 1 to said Agreeme

tosmdAgreementmmtadm

This conveyance is subjecttn efis
crossing the Jand.

Comphanoemth 'ovlsmn the 5 d carbon monoxids defector Izws is nof required.
Witness thiss” 2013.°
STATE OF EHODE ISLAND AND
PROVIDENCE PLANTATIONS

DEPARTMENT OF TRANSPORTATION

Michael P, Lewis, Director

h
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STATE OF KHCDE ISLAND
COUNTY OF PROVIDENCE

In Providencs on fhis day of ~_, 2013, then persanally appeared before me Michael
P. Liewis, Ditcttor of the Department of Transportation, fo me known and known by me to be the person who executed e
foregoing nstroment for and on behalf of the Stafe of Rhode Island end Providemce Plantetions, Department of
Transportetion, and be acknowledged the same 1o be the free ot and dsed of the Stafe of Rhode Jeland snd Providence
Plentations, Deparfment of Transporfation, and kds own fiee act and desd in his said oapacity as Director, and individually.

NOTARY PUBLIC

STATE OF RHCODE ISLAND
COUNTY OF PROVIDENCE :
In Providence un this day of g pefsonally appearsd before me Riphard
Licht, Directnr of ths Department of Adyripisfiath knowithgEo to be the person who exscufed the,
foregoing insfrument St and on bk Yslem] and” Providence Planfations, Department of
i edpfig deed of the State of Rhede Iiland and Providence

Administraiion, and he acknow

Planations, Department of A { Qhod in'his said copaoity a5 Director, and individuelly.
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STATE PROPERTIES COMMITTEE

APPROVED this day of , 2013 by the Stafe Properfies Committes,

APPROVED:

APPROVED AS TO FORM:

APPROVED AS TO SUBSTANCE:




EXHIBIT A

eseription of Property comveyed from the State of Rliode Tsland D artment of Transportation to

the Narragansett Fadian Tribal Historic Preservation Office

Thoss certain tracts or parosls of land with o1l buildings and improvenents theroos, sitnatod on the
westerly sids of Lewis trail so called, formerly Indian Road, Town of Charlesfown, County of
Washington, State of Rhode Iland, being farther described as follows:

Beginning atthe south-easterly corner of the percel herein deseribed, said cogbr,
comer of lend now or formerdy, Trust Lands of the Namagsmsett Indfan Trili Trat No2;

Lo

uundred forty-four aud forty-five hundreds (2,744.45) festd¥ s
post with brass cap; -

Thence torning and ronsing south 57° 01° 3

of four Fundred fwo and. zero hundrodths (402.0¢
with brass cap; % g
l Este: Yﬂl I '_4‘;il Hibs ofSchoulese
%108 of fhres fhonsand, one hundred sixty

(3,160.00) +~ fost tof Po
conrss glso being marked bR

Hhotmded mrﬂmiyinpnrtbylandnnwmﬁmmaﬂy “Trost

L

. K otaligN iiTiihe, THAGE No, 1%, in part by land now or formerly Bleine and Simond
Gongalves ; or fosserly *Trust Lands of the Narragansett Tndian Tribe, Tract No,
47, a distanos OF 3 hundred fourisan snd zero hundredfhs (2,414.00) feet ton polnt fors
carnar set with 2 Dkt with brass cap;

Thenoo tutning and rarffRes 56°46°19" E bounded north-essterly by said Tract No. 4 a distance of
shteen and zero hundregtfis, (16,00) foot to & point for a corner st with a steinless stee! post with 2 brass

cap;

Thance tuming aud running § 09°40'19” B plong the face of & stonewall set on the westerly side of said
Lewia Trail, s distance of three hundred ninety- four and zaro hundredths (394.00} feet fo a point for an
angle; -

Thenoe turning ahd ranning § 09°06°19* E slong said stone wall and westerly line of said Lowis Trail, 2
distance of one hundred six sud zero hundredths (106.00) feet 10 2 point for an angle and set siainless
stea] post with g brass cap;




Thence taraing and ranning 8 24°16°19* E along said stonewall and westerly Hne of said Lewis Trail, 2
distane of one huudred four and zere Inmdredths (104.00) feet to & point for an angle;

Thence turning and ronning 5 32°46" 19™ B along said stonewnli and westerly line of said Lewis Trail, 2
distance of two hemdred thirty-four and zero hundredths (234.00) feot fo 2 point for 8 cotnes

Thense turning and running S 38°16'19° E along said stonewsll and westarly Jine of said Lewis Trafl, &
distance of one hundred forty six and zero hundredihs (246,00) feet to the pmxrt and place of beginning

and a set sainless steel post with brass cap.

Meamngandmtendmgtodescr‘hathasameprmsasmtamedma 5 cm‘dd on May 15, 2013 at
Book 383, Page 533, .




EXHIBIT B

Attached hereto and made & part hereof

The Grentee covenants for itself, ifs successots and assigns and every snccessor in inferest to the real
proparty desartbed in Exhibit “A® (“Property™) hersby conveyed, or any part thereaf, is hereby conveyed
sublect to the oonditions, restrictions, and Iimitations hereinafter set forth which are covenatts yunning
with the Jand in perpetuity; that the Graufes, its successors and assigns covenanis and agrees that in the
event ﬂxePropsrty Is transfesred, sold or othetwise disposed of, these covenanis andreshmtmns shallbes *
inserted in the insiuments of conveyance. :

1. The Property shell be meintzined in perpetnity in its crrrent i mrt and natural condition
for usos consistent with agriculture], educational, culturgl, ‘*n ]ow-' » fvith

2. ‘]loPropertyshn]latalltimesbasuhiecttnﬂa
State of Rhode Island.

mﬁerastinﬂlel’mpm'l}'tomypartyu

age, sefback or other
8 or suhdﬂusmn repulstion with sespect to the

sve listed covenants, the Gratior, ifs assigns, the Rhode

& &riod of tims, shall inchyda the 1ight for the Geamtor or dts essigns fo re-enter
sa:dPrape:ty anlfiftie above-described Property shall thereupon revert to and vest in and becoms
the gbsoluts p af the State of Rhode Istand joinﬂywiﬂxﬂm Nerragansstt lndian Trital
Historioc Proservation Offics, with both pariies eajoying equal rights to the ertire Property, for and
on behalf of the Nerragensstt Indian Tribe in accordance with that “Progravametio A greement
among the Faders! Highway Administration, the Rhode Island State Fisioric Preservation
Officer, the Narragansett Indian Tribal Fistoric Preservation Officer and the Rhode Island
Depetitment of Traneporiation regarding the Providence Viaduet Bridge No, 578 Replacement
Project, Providence, Rhode Island®, exscutsd on October 3, 2011, and Amendment No. 1 to said
Apreement executed on Jennary 17, 2013 and subject to the covenants end restriotions contained

hegain,




8. Wiihont aiy fixther action, any breach of the covenatits contained in paragraph 3 shail resaltin

the Grantor, or s essigns, suivmatically reentering the sbove-described Property which shalf
thereupon revert to and ves: in and becoms the absoluls property of the Sfate of Rhods Tsland
Joinfly with fhe Merragansett Tadian Tribel Historic Preservatinn Office, with both parfies
enjoying equal rights o the enfire Property, for and on behalf of the Narragansett Tndian Trihe in
accardance with titat “Programmatio Agresmeit among the Federal Highway Administration, the

Rhode Island State Historic Presereation Offices, the Natragemsett Tndian Tribal Hisiorie
FProservation Officer and the Rhods slend Diepartment of Transportation regarding the
Providence Viaduct Bridge No, 578 Replesement Project, Providenc ol

e,

hoda Tsland”, executed

on Ocfober 3, 2011, and Amendment No, 1 o s=aid Agreement exsglifed 6h.Jamary 17, 2013, and

AGREED AND ACCEPTED:

Narragansett Indian Tribal Historic Preservation Office
for and/on behalf of the Naragensett Tndian Tribe
By: :

Name; -
Title:
Data:




LIMITED WAIVER OF TRIBAL SOVEREIGN IMMUNITY FOR PROPERTY
COVENANTS TO MITIGATE THE EFFECTS OF THE
PROVIDENCE VIADUCT BRIDGE NO, 578 REPLACEMENT PROJECT

BETWEEN |
THE NARRAGANSETT INDIAN TRIBAL HISTORIC PRESERVATION OFFICE,
AND
THE REODE ISLAND DEPARTMENT OF TRANSPORTATION

WHEREAS pursnant to 36 CFRPazt 800 regulations implementing Sec.tmn 106 of the National
£ 18 uttaﬁon, Federal

Highwey Administration (“FHWA”J, the Rhode Islemd State Historipdh Eopyation Office

(“RISHPO™), the Narragimssif Indian Tribel Historic Preservation s (“NITHPO”) and the

State of Rhods Island, acﬂngbyandt‘nmughthel{hudﬂsland tof'I&:anspoﬁaﬁon
7 011 regarding the

Providence Viaduot Bridge No. 578 Replacement Project

L.E!._.‘,'

potantia] effeots on historic proprtios are taken nto agStnt 3 ; BRI A’s Section. 106
respongibility for the Undettaking; and, L
WHEREAS the FHWA, RISHPO, NITHPO and Agte hg shall be
mplemantadmaccoxdancewﬁhﬁc%pul&hnnslqos 1t 111 asidenhﬁedmﬁeexwtﬁed
2011 PA; and, ;

WHEREAS the FHWA, RISHPO; N 011 PA by execution of

the January 2013 Amendment No. 1 (Am .

3 STt e blehxsbom property and significant Narragansett

il propefs lccated in the Town of Narragansett, Rhode Island fo
Esland fointly with the Nartagansett Indian Tribal Historic
‘g‘_u and/on behalf of the Nerragansett Indian Ttibe, Details of the
hgnd pullit access shall be detailed in a Memarandum of Agresment
between THER !.{i"i' and NITHPO developed in copsultation with FHWA and
RIDOT. Safi#Salt Pond Archacologioal Preserve (RI-110) comprises Town af
Narragensett s Tax Assessor’s Plat W, Lot 87, Lot 82/Subdivision Lots 27-79 and Lot
82/Suhdivision Lots A (pertien), B, C, E (porfion), F, G, 5,1, T and K. RIDOT shall
eansult with the signatories to the 2011 PAto develop and implement appropriate
covenants that preserve the property and ifs cultural resources and, provide reasonable
and controfled public access in perpetuity, which shall be included in the deed for said
S}t Pond Archasclogical Pressrve (RI 110),

b. RIDOT shall acquire and transfer ownership of the so-called “Providence Boys Club—
Camp Davis” (a 105+~ aore pareel), a sigoificart Nartaganseft Indian Tribal cultural
mropetty located in Charlestown, Rhode Istand, to the Narragansett Indian, Tribal
Historic Preservation Office for and/on behalf of the Narraganseft Indian Tribe, Said




Limited Watvsr of Tribal Soversign Inmmunity

property cotnprises Town of Chatlestown’s Tax Assessor’s Plat 19, Lot 75.
Appropriate covenanis that preserve the propexty and ifs oultural resources in
pepetuity shall be inchided in the deed for seid property. .

¢. RIDOT eha'l acqrire and transfer ownetship of the 5o called “Chief Sachem Night
Hawk property (ak.a, Philip Peckbam propetty)”, & significant Narragenssit Indian
Tribal enlfural property located a 4553 South County Trail (Tax Assessor’s Plat 22, Lot
9-1) in the Town of Chadestown, Rhode Island to the Nerraganseit Indian Tribal
Historic Preservation Office for and/on behalf of the Narragansett Indian Tribe.
Appropriste covenants that preserve the property and its culinshl
shell be tncluded in the deed for said property; and 7

WHEREAS the covenants in the deeds to preserve the Properi : mal resowrees in
pezpetuity are enfbroeable through the Tribe's express waiyel¥4y i :

I Ximifed Waiver of Tribal Sovereign

For Properfy Transferzed as Mitigation for the Bifects

Covelands Archasologizal Distrct (RT 935
Wi,

In mecordance with the duly passed Rezo
in lepal session and executed by the Chief ary (Resolution attached
hereto and incorporated herein by refisrence)sgh sly, and wnecuivocalty:

soversign immmmity as to the covenanis

Trih6 ecngnizes end agrees, that any suits, or administrative
ng to the duiies and obligations referenced above mey only be

LRI




Limited Waiver of Tribal Sovercign Ity

SIGNATORIES:

NARBAGANSETT INDIAN THIBAL HISTORIC PRESERVATION OFFICE

By: Dater_
Jobn Brown
Narragansett Tndian Tribal Historic Preservation Officer

(AY

GAASE)

Idichasl P. Lewis, Director
Rhode Jsland Department of Transportafion




STATE OF RHODE ISLAND AND) PROVIDENCE PLANTATIONS

Michael P. Lewis
Director
Departmment of Transportation OFFICE (401) 222-2481
OFFICE OF THE DIRECTOR FAX (401) 22322-3{0375{
Two Capitol Hill oD (401) 22249

Providence, R.1 02803-1124
September 17, 2013

Nerragansett Indian Tribs

c/o Nartagansett Indian Tribal Historic Preservation Office
Att: John Brown, Historie Preservafion Officer

P.0. Box 700

Wyoming, Rhode Island 02898

Re: Chief Sachem Night Hawk property

Dear Mr. Brown:

In aceordance with the October 2011 Programmmatic Agreement among the Federal Highway
Administration, the Rhode Island State Historic Preservation Officer, and the Rhode Island
Department of Transportation Regarding the Providence Viaduct Bridge No. 578 Replacement
Project (the Agreement) and sabsequent: Jannary 2013 Amendment No.1 thereto (the
Amendment), the Rederal Highway Administration (FEEWA), in coordination with the Rhode
Island Department of Tremsportation (RIDOT), remains ready, willing and able fo transfer the so-
called Chief Sachem Night Hawk property (the Property) to the Narragansett Indian Tribal
Historic Preservation Office (NTTHPQ).for and on behalf of the Narragensett Indian Tribe
(collectively, the Tribe). This conveyance has not yet occurred due to our differences of opinion
relative 1o the restrictive covenants, which are to beincluded in the deed of fransfer pursuant fo

the Agreement and Amendment.

Tz zn effort to eliminate this impasse, it i important 1o recall that the parties to the Agresment
and Amendment ghare common preservation goals for future generations. In order o realize fhis
ooal, RIDOT sequires the ability to enforce the covenants contained in the deed if, for instance, a
futnre descendent does not share the same preservation objectives. In light of the Tribe's unique
sovereign statns, RIDOT requests that the Tribe provide a limited waiver af its sovereign
irmmumity only asto the deed covenants, As the Tribe is well aware, state and federal coutts
have exarnined the jssue of iribal sovereigoty on several occasions, most recently by the United
States Distrint Conrt for the District of Rhode Tsland, To be clest, REDOT only requests a waiver
asto the covenan's; #t is not requesting that the Tribe waive iis soversignty for vmrelated issues
or tiird party claims brought against the Tribs for acts occmring on the Property. As such,
RIDOT will transfer the Property subject to the following: '




Pape2 of 2
Septamber 17, 2013

» The passage of a resolution by the Narragansett Indian Tribal Council waiving the
Tribe’s sovereign immunity as it pertains to the deed covenants and euthorizing the
Narragansett fndian Tribal Flistoric Preservation Office, through its Historic o
Preservation Officer, John Brown, to act on ifs behalf as fo the 2011 Agreement, all
Amendments theseto, and an agrecment for the limited waiver of tribal sovereign
immunity;

« Execution of an agresment by the Nerragansett Indian Tribal Historic Preservation
Office, through its Historic Preservation Officer, John Brown, which will weive ibe
Tribe’s soveteign immunity only as to the deed covenanis for the Property to be
transferred to the Tribe as mifigation for the effects of the Providence Viaduct Bridge
Ne. 578 Replacement Project on fhe Providence Covelands Archeological District;

and

e Inclusion of a covenant within the deed that the Property shall be subject to the civil
and criminal laws and jarisdiction of the State of Rhode Island.

For your corrvenience and review, RIDOT attaches a draft deed for the Property and a draft
apreement with fhis correspondence, We welcome ths opportnrity to meef to discuss theso terms.
Please note that RIDOT may not hold this property indefinitely; faibare to effect a iransfer may
require RIDOT to explore alternative mifigation measures, which may include disposal of the

Property.
Please contact us with any questions relative to this matter, Thank youw

Sincerely,

artment of Transportation

ct: Chisf Sachem Matthew Thomas




Page 3 of 3
September 17, 2013

Bee:  Mr. Cados Machado, Mr, Dan Berman, Ms, Barbara Breslin, P. Kydd, M. Martinelli, M. Long. A,
Jacques




BARGAIN AND SALE DEED

STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS (hereinafier called the
Grantos) acting through Michasl P. Levis, Dirootor of the Department of Transparafion, and Risherd
Licht, Directar of the Department of Administration, pursuznt to the authority of Title 37, Chapter 7 of
the General Laws of Rtnds Teland, 1956, as amended, for constderation pmg,lﬁﬁe amount of one dallar
(81.00) and ofher valusble consideration, the receipt Whateof is hershff acknowledged, does hereby
bargain, sel, convey, grant, and zelease to the Narragansett Fndiang ibal Iﬁsto\zil.c Preservation Office
for and/on behalf of the Narragansett Indian Tribe (hereﬁnaﬁv:-:r.'tf{alleii the Graﬁf.bb);éaving a principal
place of business in Hopkinton, Rhode Island: . T, ‘

- r 4
- . o - Yo
That certain tracis or-parcel of land with all huﬂdin‘géigngiiﬁlﬁmvements sitited on the
westerly side of South County Trail in the Town of CRarlejtown, County of Washington,
State of Rhode Isiand further describéd in Exhibit A attacheéd herefo and bacorporated
herein, and which parcel of land is subjéét.to-the covenants and restrictions set forfh in
Exhibit B, attached hereto and incorporiied Héxein. i

vy el 4
The sbove referenced propetty is transferred {ﬁ;@cgo?dmﬁe&ﬁﬂ;ﬁhag@h 3(b) of that
“Programmatic Agtesment amopg it Federal Highway Administretith, the Rhode Island State Histore
Preservation Officer, the Narafiansett fndiin Tribal Historic Preservation Officer and the Rhode Island
Department of 'I‘ransporta‘lj% Tegarding e Providence Vzg@pct Bridge No. 578 Replacement Project,
Providence, Rhode Tsland”, exetiitsd.on. (fober 3, 2011, 854 Amendment No. 1 to said Agresment
exeontod on Jawmacy 17, 2013, subjegttf i G0ty ayd restrofions contaned herefn.

F

This conveyancg i such thatng dogum\;\n@ystamps are Tequired.
Jas S iR - * - l,#

- .. - \--—:‘.r.
Witness thl__ " dyer 7, 2013,
i STATE OF RHODE ISLAND AND
PROVIDENCE PLANTATIONS

DEPARTMENT OF TRANSPORTATION

By:

Michnel P. Lowis, Director




STATE CF RHODE ISLAND
COUNTY OF BROVIDENCE

In Providence on fthis day of , 2013, then personally appeared before me Micheel

. Lewis, Director ofﬂleDepa:tmnutcf-ﬁansportaﬁﬂn,tomehmwnandknuwnbymatobeﬂ:eparsanwhn exscuted the
foregoing instrument for and on behalf of the Stas of Rhodo Iskmd and Providence Plenfations, Depevtmoent of
Transportation, and he ecknowledged the sams be the fres act and deed of the State of Rhods Island and Providence
Plantaiions, Depariment of Transportation, and his own fice act and deed in his saif capacity as Direotor, and mdividnally.

' NOTARY PUBLIC e
My Conumission Expires i

o

STATE OF REQDE ISLAND AND
PROVIDENCE PLANTATIONS
DEPAR! QF ADMINISTRATION
L £
By: = s %
(.,  Richard LightjDireotor

.'__. B "". .. =

STA'TE OF REODE ISLAND AR N 7

COUNTY OF PROVIDENCE e TR =
3 E

v -

TProvidencsonthis - . .. dayof b A 2003, ﬂ:enpersanaﬂy appearcd before me Richard -

Licht, Director of ths Department of ,ﬁmﬁﬁiﬁgmmmmﬁn’mdhnzgﬁbﬁmmhemspmwhoemdﬁn
“Poregotng instroment for and on BeFalf of tha-State of Rhofle Isfand and Providenco Plantstions, Department of

Adminisiration, and be ackmw%ﬂ'éed«thn sams 15 be fhe free act'ind deed of fhe Sinfs of Rhode Istmd and Providance

Plantations, Department of oiv, and hig gwn free act and desd i s said cxpesity as Director, and individuaity,
:\'\"-:"_"' '—---1:""..-.‘. .--_!:":
B N R
N \ “NOTARY PUBLIC
S \Mygmnmmﬂxpms
AG - A s . .

Narraganseft Indisn ‘L‘ﬂbal Historic Preservation Office
for andfon behalf of thedNarragensett Indian Tribe

By:
Name:
Title:
Date;




APPROVED this dey of , 2013 by the State Properties Committzs,
APPROVED:
Chairman, State Properties Commitice
o
; }/. .
g \\
APPROVED AS TO FORM: Designee for théDepmani of
Attorney Gencral x__ -
:\_\
4 -t S -
PR CELe
. - .-»"" ", 6"’:’
APPROVED AS TO SUBSTANCE: Designee of the Director, Department of
T~ Administration -
R ;
APPROVED: Pubhc Y =y
Public Member

APPROVEL:
o

STATE PROPERTIES COMMITTEE




EXHIBIT A

Description of Property conrveved from the State of Rhode Tsland Department of Transportation fo
the Narragansett Indian Tribal Historic Preseryation Office

That certain tract or parcel of land, together with the buildings and improvements thereon, sitnated in the
Town of Charlestown, Couny of Weshington, Siate of Rhode Island, bounded and described as follows:

Nottherly by land now or formerly called Anthony land; easieily by thorState Highway, commonly
Jaown a5 Sonth County Trial; soutberly partly by land mown as Henry Ghfiipiin Iand end parly by land
Imoyra 2s Bocemdss land and westerty by land known as Bocemdss landF said parcel of land being shown
and delinested as “Joln A. Periins 3A 11 4/18 rods™ an that plat gt .ad:'f‘ﬁf,fgap of mdisn Reservation,
Charlestovin, Rhode Tsland” on file n the Office of fhe Town Clert{0# said ToWn of Charlestown.

T Ry L

Excepting therefrom, so much of the premises previously qbﬁvéyed by deeds ﬁ'cmeary A. Coggswell
recarded inBopk 37, Page 240 and in Book 38, Page 250. ) TN,

o

o8 .

Togofher with and subject o the tight of way more pitichlarly describéd in Book 38, Paé.;ziéu.

Meaning and intending to describe the same premises cnntmné'ain & deed recorded on March 1, 2013 & l

Book 380, Pags 602. %
L N ; |
"z- - N |
i R &
.o A
. e <
/ .
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< L "
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EXHIBIT B

Attached hereto and made a part hereof:

The Grartes covenants for itself, ifs sacoessors and assigns mnd every successor in inierest to the real
property described in Bxhibit “A™ (“Property”) hereby conveyed, or any part thereo, is hereby conveyed
subject fo the candittons, restrictions, and limitations hereinafier et forth which sme covenants rimring
with the land in perpetuity; that the Grantee, its suovessops and assigns covenants and agrees that in the
event the Property is transferred, sold or otherwise disposed of, these covenants and restrictions shall ba
inserfed in the instruments of conveyance. ) :

i

&r

The Property shall be mainfained in perpetuity in its current, pﬂﬁeioped and natural condifion
for usos consistent with agtionlénral, educational, cultnral, aid low-impact recreational activities
that shall not significantly fmpact the nature], historical, archeological afid cultnral values of the
Property, - s N

The Property shall at al times be suljoct to the 5f¥i] and cringins] laws and jutisdicion-of the
State of Rhode Island. : IS W

o :"’ o e

The Property shall not be subdivided or otherwise dividgilifito parcels of scparato distinet
ownetship and none of the individual fracts, which togeﬁxﬁ'cumpnse the real property, shallbe
couveyed separately from one anofhtr,  The Grantee shall nbt chnvey or attempt fo convey any
interest in the Property to any party offief thei to the Narragaﬂ‘ééftlmpﬁn Tribe or any of the
‘Tribe’s related affiliafes or associated fribal éntitics,- _ Y

) . N a
The Property shall in o way beused fo s&hs‘fy_ﬁ'é’ daﬁsﬁy, Irantsge, sefback or other
requirements of eny #ppHiable zoning ordinsioe ar subdiyision reguiation with respect o the
T the event of say Yiblation 6Fthe above listed poVenants, the Grantor, ifs assigns, the Rhode
Island Historic Preseivation Otficet e Nartagimsett Tudian Tribal Historio Proservation Officer,
or the Fédetal Highway Admhimistration-iiay instituls a suit to exjoin snch violstion or for
c_lg;;i"é’g'cs by réasdin of amy bigach thereof.

i

e "\,

R Lot . \ ‘.,' :'-;‘. . .l I
<Aty public utilities O hitmicipalifigs having facilities wnder, over or fhrough the Property herein

oonveyed as of the date of these fifesents shall have the right and easement to continus to
mainfain; operate and rérfew their facilities within the premises herein described.

No billboard: Sign or ofhér outdoor sdvertising devices shall be erected upon said Property other
than fhose indiciting ownership and type of activity being conducted on the premises and shall be
suibject o reasorfable restrictions with respect to number, size, location and design by regnlation
of the Departmént of Transportation and/or the Federal Highway Administration and subject to
local zaning ordinances.

The remedies for any breach of the covenents herein, other than paragraph 3, that is not cured
within 2 reasonshle period of finte, shail include the right for the Grantor or its assigns io re-enjet
said Propetty end the above-described Property shel therenpon revert to and vest in and become
the absoluts property of the State of Rhode Island jointly with the Narragansett Indian Tribal
Historic Preservation Office, with both parties enjoying equal rights to the entire Property, for and
on behalf of the Narmagensett Indian Tribs in accordance with that “Programmatic Agreement




among the Federal Highway Administration, the Rhnde Istand Stafe Historic Preservation
Officor, the Narragemsett Tndlan Tribal Historic Preservation Officor and the Rhode Island
Deparhient of Transpoitation regarding the Providence Viadnct Bridge No. 578 Replacement
Project, Providence, Rhode Jsland”, execited on October 3, 2011, and Amendment No. 1 to said
Agreement executed on Jamery 17, 2013, and subject tp the covenants and resirictions contained

9. Wi&mﬂanyfurﬂmacﬁon, any breach of the covenants conteined in paragraph 3 shall resalt in
the Grantor, or its assigns, sutomatically reertering the above-described Property which shall
thereupon revert to and vest in and become the absobste property of @\Staie of Rhods Island
Jomﬂy with the Narragansett Indian Tribal Historic Preservation Offisé; Wwith both parties
etgjoying equal fights o the entire Propety, for and on behalf of 3 6 Narragensett Fdian Tribe in
aocordmece with that “Programmatic Agresrment amongﬂle AR fﬁghway Admirisiration, the
Rhode Island State Historie Preservation Officer, the B Tndizh Tribal Historie
Preservation Officer end the Rhode Island Department 6f 'I‘Ehnsporbamﬁ iegarding the
Providence Viadnot Bridge No. 578 Replacement Profect, Providence, R.hoﬂé’“ land™, exeouted
on October 3, 2011, and Amendment No. 1 to szid'Agreement cxecuted on janum'g 17, 2013, snd

L

snbjectfo fhe covenanis and restrictions contamcdhsrcm. . I

i
o

AGREED AN} ACCEPTEL::

Narraganseit Indian Tribal Historie P:esarvafgon, Office :

for and/on behalf of the Narrapganseit Indian Tnba N N

By: fee . i

Neme; . T e &

Title: * I

Date: IR & o

P




LIMITED WAIVER OF TRIBAL SOVEREIGN IMMUNITY FOR PROPERTY
COVENANTS TO MITIGATE THE EFFECTS OF THE
PROVIDENCE YIADUCT BRIDGE NO. 578 REPLACEMENT PROJECT
BETWEEN
THE NARRAGANSETT INDIAN TRIBAL HISTORIC PRESERVATION OFFICE,
AND
THE RHODE ISLAND DEPARTMENT OF TRANSPORTATION

WHEREAS pursnant to 36 CFR Part 800 regulations implementing Section 106 of the National
Historic Preservetion Act of 1966, as smended, the U.S. Department of ‘I‘Iansportaﬁon Federal
Highway Administration (“FETWA?”), the Rkode Iland State }Eﬁstonc Sseqyation Office
(“RISHPQO™), the Narragansstt Indian Tribal Historic Preservation, (“NI‘IT:]}’O’ ) and the
State of Rhode Island, acting by and through the Rhode Island D’cpar"tmsnt of Transportation
{*RIDOT™) executed a Programmatic Agreement (“2011 PA")r in OctoBér 2011 regarding the
Providence Viaduct Bridge No. 578 Replecement Project (the “Undertaking”) to ensare that
potential effects on historic properties are taken info mpm and to satisfy FI;[WA‘S Sect:lon 106

responsibility for the Underteking; and, f_ % “oL -

WHEREAS fhe FEWA, RISHPO, NITHPO and RISOT agrce’dﬂlagfhe Undeftaléng shall be
implemented in accordance with the Supulaﬁons Nos. Iﬁrohg"fl 11 as identified in the executed

2011 PA; and, \_\_\_

WHEREAS the FHWA, RISEPO, NI'IHPD andRIDOT mnanded,ﬁm 9011 PA by execufion of
the January 2013 Amendment No. 1 (Amandmeni) tharrcplaced Stlpulahon No. 3 in. ifs entirety,;

and, _, v.\_:

WHEREAS the Ammd{gf.ni Téquifes RJDOTto ’fransfer three properties (collectively, the
Property) to NI‘I'HE@' on hebalfof thﬁ NaIragansett Indian Tribe (the Tribe) as mitigation for the
effscts of the Underbahng 6n thc Prowdence Cove]ands Archasological District (RI 935) undez

.\. ._

fhcfoﬂomgf@@m@_ N
z, RIDOT shall acqm:re En;é transfer owne:shlp of the Salt Pand Archaeological Preserve
< (RITI0), aNaﬁ.onﬁl Rc:gm@r glifible historic property end significant Narragansett
¢ ‘Tribal oultm*al property located in the Town of Namragansett, Rhode Island to
the State of Rhoda Iﬁland jointly with the Narragensett Indian Tribal Historic
agon Ofﬁce for end/on behalf of the Narraganseit Indian Tribe. Details of ths
: U‘WILBIShlP amd publlc acoess shall he detailed in 8 Mamorandam of Agreement
between ‘i:hﬁﬂ&EPO and NTTHPQO developed in consultation with FHWA. and
RIDOT. Said Salt Pond Archasological Preserve (RT-110) comprises Town of
Nerraganseti’s Tax Assessor’s Plat W, Lot 81, Lot 82/Subdivision Lots 27-79 eand Lot
82/Subdivision Lots A (portion), B, C, E (portion), F, G, K, I, Tand K. RIDOT shall
consult with the signafories to the 2011 PAio develop and implement appropriate
covenants that presarve the property and its cultural resources end, provide reasonable
and controlled public access in petpeinity, which shall be included in the deed for said
Salt Pond Archaeological Preserve (RI 110},

b. RIDOT shall acquire and iransfer ownesship of the so-called “Providence Boys Club —
Camxp Davis” (a 105+/- acre pareel), & significant Nerragansett Indian Tribal cultural
property located in Charlestows, Rhode Island, o the Narragansett Indian Tribal
Historic Preservation Office for and/on behalf of the Narragansett Indisn Tribe, Said




Lintited Waiver of Tribal Soversign [mtnumity

property comprises Town of Charlestown’s Tax Assessor’s Plat 13, Lot 75.
Appropriate covenants that preserve the property and its coltural resourcss in
perpetuity shall be incinded in the deed for said property.

6. RIDOT shall acquire and transfer ownership of the so called-“Chief Sachem Night
Hawk property (ak.a. Philip Peckham property)”, a significant Narragansett Indian
Tribal enltaral propetty located 2 4553 South County Trail (Tax Assessor’s Plat 22, Lot
9-1) in the Town of Charlestown, Rhode Island to the Narraganseit Indian Tribal
Historic Preservation Office for and/on behatf of the Narragensett Indian Tribe.
Appropriate covenants that preserve the property and its culﬁn‘al resources in perpetuity
ghall be included in the deed for said property; and -
WHEREAS the covenanis in the deeds to preserve the Propesty andﬁs toral resources in
perpetuity are enforcesbls throngh the Tribe’s express watyetof ifs sovel ga: fnmunity.
-
™,

NOW THEREFORE, NITHPD and RIDOT agreo g ﬁaﬂcrws N

L Limited Waiver of Tribal Sovereign Inﬁnumty As to Cwmnts Cnniamfﬂf in Deeds
For Property Transferred as Mitigation for the Bffects bj ths/ Undsrtakmg on thé Providence
Covelands Archaeological District (RT 935} .

In accordence with the duly passed R:soh:hgnhx theNaxragansetf Indign Tribal Conneil sitting
in logal session and executed by the Chief S,achcm and the Tribal Sepretary (Resolution attached
hereto and incorporaied herein by reference); the Tﬁbe cIeaﬂjr, engessly, and wnequivocally:

A.  Anthorizes NII‘I—IPO i execute fhe 2011 PA, mmﬁmendments thereto, and this
Limited Walfer of Tﬂbal Sovnratg:n I@mumty and

B. Consents and resblvesjp waiye the Tn’be,f? sovereign mmumty as to the covenants
me:d in the dceds for thaPrci‘perty; X hich includes weiver of the Tribe’s treaty
agamst sut, Tiability, judgment and collection with respect to its obligations
/ and&unss Ensmg fromi-the c.ovenants coﬂtmnedmﬂle deeds for the Property.

Pl
In g0 Wamﬁg its mmumty “the Tnbe mcogmzes and agrees, that any suifs, or administrative
actions bro‘ﬁg&b ppaingt it reiahng ic the duties and obligations referenced shove may only be
brought in the stale and federa] eoorts of Rhode Island end that all such actions and proceedings,
shall be guvemeﬁ% dq,island’s substantive and procedural law.

:_. ;,;'}

."
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‘Lirnited Waiver of Tribal Sovereign Immmmity

SIGRATORIES:

NARRAGANSETT INDIAN TRIBAL HISTORIC PRESERVATION OFFICE

By: Bafe;

John Brown
Nermpaisetf Indian Tribal Histeric Preservaion Officer

RN

12 ) l“-‘:-
RHODE ISLAND DEPARTMENT OF 'I‘RANSPORTA?QH_ N

Michae] P, Lewis, Directar s
Rhode Ieland Department of Transportation o
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STATE’S RESPONSE TO OPTIONS EXPLORED BY UDALL FOUNDATION

MEDIATION

OPTION A: The State transfers properties directly to the Tribe with a federal reverter (as
discussed at the Jammary 27, 2014 mediation session)

STATE’S RESPONSE: The State cammot allow for the reverter clanse as it is' in
violation of federal law and is therefore illegal and unenforceable. The United States is
prohibited from bolding land in trust for the Narragansett Indian Tribe pursuant to
Carcieri v. Salazar, 555 U.S. 379, 129 S.Ct. 1058, 172 LEA. 2e 791 (2009), which held
that the Secretary of the Interior’s authority inder the Indian Reorganization Act (IRA) to
take land into trust for Tndians was limited to Indian tribes that were under federal
jurisdiction when the TRA was enacted in 1934. The Narragansett Tribe was federally
recognized in 1998 thereby foreclosing the land into trust process as if rclates to, the
Tribe. Further, RIDOT would be unable to enforce the reverter and would need to look
to the federal government for enforcement on its behalfl

OPTION B: The State transfers properties to FETWA with a perpetual easement for use
of the land to the Tribe

STATE’S RESPONSE: If FHWA held tifle, the State would have to rely upon FHWA
1o enforce the covenants contained in the perpetnal easement for use of the land by the
Tribe. After discussions with FEIWA. and based upon past dealings, enforcement by the
federal government is not feasible.

OPTION C: The State transfers properties to FHWA to hold in trust for the Tribe.

STATE’S RESPONSE: See response to Option A. Prohibited under Carcieri v.
Salazar.

OPTION D: The State transfers properties to the Tribe with an antometic reverter

STATE'S RESPONSE The State cannot transfer property to the Tribe without the Tribe
agreeing to covenants within the deed that provide that the land is subject to the civil and
criminal laws and jurisdiction of the State of Rhode Island and providing the State with a
“Timited waiver of sovereign umunity as to said covenants. Otherwise, the State has no
means of anforcement.

OPTION E: The State transfers properties to FHWA: (a) conditioned on covenants
which run with the land and with a possibility of reverter if covenants are violated and (b)
jurisdiction over issue of reverter is agreed to be exclusively in RI State Court. Then
FEWA transfers properties to Tribe subject to covenants in the deed from State to

FHWA,

Exhibit 3




STATE’S RESPONSE: This is no different than Option B. The State would have to
rely upon the federal government for enforcement.

OPTION F: State transfers properties to an entity other than FHWA or the Tribe with 2
perpetual easement for the use of the land to the Tribe

STATE’S RESPONSE: The parties were not able to identify any entity that would be
able to effectuste the transfer without the same issues as those fased in Option B if it
were a federal entity. If the entity were a non profit emvironmental or conservation
group, it would be subject to the same sovereign immunity defenses as the State, facing
the same defenses. ’

OPTION G: State disposes of the 3 properties
a. To other Stats entity/entities;
b. Tomunicipal entity/entities
c. To non-goverrimental entity/entities

STATE’S RESPONSE: The State can confinue o hold title to the Salt Pond parcel as
that was anticipated to be held jointly with the Tribe, thereby foreclosing the land to trust
conversion. However, as to the Boys and Girls Club and Night Hawk House parcels, the
State is not in & position to hold tile to these parcels indefinitely due to the lisbility
associated with same. As with any surplus properties purchased with federal funds, the
State would be required to sell the percels, subject to a right of first refusal by. the Town
of Charlestown, and utilize the proceeds for Title 23 purposes.

OPTION H: Altemative mitigation

STATE’S RESPONSE: In 2008, the Parties engaged in the Section 106 review process
for the Providence Viaduct Bridge and agreed upon proposed alternafive mitigation
options in lien of costly, time-consuming and potentially dangerous archaeological data
recovery in the exvirons of the Providence Covelands Archaeological District. The 2011
PA and subsequent Amendment called for the State to, acquire and/or find the
rehabilitation of properties of Narragansett Indiam archaeological and cultural
significance. RIDOT is open to exploring other mitigation glternatives as identified in
Exhibit 4 herein, or to improve land or structures of the Tribe that are located on
Settlement lands or other lands owned by the Tribe.

OPTION I: Reopen impact mitigation

STATE’S RESPONSE: Thers is 110 basis to reopen the impact mitigation - the facts that
Jed FHWA to determine that a Phase Il Archaeological Data Recovery Program fo
mitigate the effects of the Providence Viaduct Project on the Providence Covelands
Archeological District were not feasible due to environmental, logistical and cost factors
that have not chenged. The question is simply defermining appropriate mitigation
alternatives.




OPTION J: Amendment #2 to Programmatic Agreement

STATE’S RESPONSE: The parties hfs(xve not been able fo reach an agreement with
regard to the transfer of the Boys and Girls Club and Night Hawk House parcels that will
provide for the ability to legally enforce the covenants that would preserve the property
and its cultural resources in perpetoity. The State will continus to preserve the Salt Pond
Axcheologica! Preserve and cither hold it in fee or hold it jointly with the Tiibe as this
was the original intent of the aliernative mitigation.




Potential Alfernatives in lieu of fransferring Chief Sachem Night Hawk Property and
Providence Boys and Girls Club Property o the NITHPO/Narragansett Indian Tribe

To move beyond this impasse, RIDOT proposes that other similarly valued mitigation options
could be substituted in lieu of the transfer of the Providence Boys and Girls Club and Night
Hawk properties. Options include but are not limited to providing comparable funding for
rehabifitation and preservation of the historically significant standing structures at two locations
on properiies that are owned by the Narragansett Indian Tribe: the Granny Stanton House in the
Town of Charlestown, R! and the Crandall Farm, in the Town of Westerly, Rl. Further, the
Parties could explere options for the Narragansett Indian Tribe fo obtain greater control of and
access {o the Great Swamp Fight Memorial property in South Kingstown, RI.

Granny Stanton House:

« The Granny Stanton House is a significant Narragansett Indian fribal cultural property
that is located on the Narragansett Indian Reservation in the Town of Charlestown. it
consists of a one-and-a-half story, mid-ninefeenth century wood-frame residence that is
currently vacant and js very deteriorated and in need of major structural rehabilitation.

s The rehabilifation of the Granny Stanfon House was originally included in the 2011
Programmatic Agreement (PA) as Stipulation No. 3 (d). RIDOT's architectural
consultant conducted an extensive evaluation of the structure in 2012 and based on that
evaluation, the estimated cost for rehabilitation was far more than what was expected.
Taking the cost into consideration, when the PA was amended in January 2013, the
rehabilitation of the structure was eliminated from the PA.

-

Crandall Farm:

+ The Crandall Farm in the Town of Westerly consists of a historically significant, 350 acre
property that was acquired by the Narragansett Indian Tribe in 1891 for preservation
purposes, Known as the Elder John Crandall Farm, extant are an early 18M.century
house that may incorporate portions of an earlier 1665 house buiit by Elder John
Crandall, a mid-18" century wood frame residence and a mid-19™ century wood frame
barn and the Crandall family cemetery surrounded by fields and stane walls. Elder John
Crandall purchased the property from the Narragansett [ndian Sachem Scsoa in 1660
and it was in confinuous Crandafi family ownership until it was acquired by the
Narragansett Indian Tribe. The property has been identfied by the Rhode Island State
Historic Preservation Office as potenfially eligible for listing in the National Register of
Historic Places. All of the structures are vacant and deteriorated. As part of RIDOT and
FHWA's fransportation enhancemsnt program, the Narraganseft Indian Tribe was
awarded a transportation enhancement project in 2003; that project proved non-feasible
to be implemented, and in 2004 the Narragansett Indian Tribal Historic Pressrvation
Office (NITHPO) requested that the monies alflocated for the sarlier project ($150,000)
be transferred 1o a new transportation enhancement project for the tribe, to consist of;
(1) the rehabifitation of the Crandall Farm structures for use by the tribe as a welcome
center and educafional facliity, and (2) implement an environmental clean-up of the
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property {removal of abandoned vehicies and hundreds of rusted metal barrels).
Understanding that the original monies was not sufficient for the new enhancement
project, in April 2011, the FHWA, RIDOT and NITHPO ratified an Archaeological
Mitigation Agreement that resulted in adding the sum of $300,000 to the Crandall Farm
Transporiation Enhancement Project, thereby bring the fotal to $450,000. Due io the
elevated cost for the implementation of the Crandall Farm Transportation Enhancement
Project, the monies allocated for Crandall Farm ($450,000) were re-allocated toward
acguisition costs for the Sait Pond Preserve, the Providence Boys and Girls Club and
Chief Sachem Night Hawk properfies and this re-aliocation s memorialized in
Amendment No. 1 of the PA as Stipulation No. 3 (d).

Great Swamp Fight Memorial:

The Great Swamp Fight Memorial property (ak.a. Great Swamp Massacre Site) in the
Town of South Kingstown is a 7.13 acre property that was the site of the main
Narragansett Indian's winter fortified viliage: In December 1875, Colonial militia attacked
the village and in the battls, many warmiors, women and children died when the militia
bumed the village. The Narragansett indian Tribe conducts a pilgrimage fo the site
annusally to memorialize this tragedy. The property was conveyed to the Rhode Island
Historical Society (RIHS) in 1806 and the Society still holds fitie o the propery. The
property is located in the middie of the State of Rhode Island's Great Swamp Wildiife
Refuge and access fo the property is viaa gravel roadway through the Wildlife Refuge.

The acquisition of the Great Swamp Fight Meorial property and its transfer to the
Narraganseit Indian Tribe was originally included in the 2011 PA as Stipulation No. 3 (b).
Subsequent to ratification of the PA, this acquisition proved fo be unfeasibie and it was
removed through the ratification of Amendment No. 1.

Recent informal discussions with fhe RIHS suggest that the Society may be amenable o
reaching an agreement with the Narragansett Indian Tribe gonceming access and/or

control of the property

As altemative mitigation, RIDOT therefore proposes a new Amendment to the PA (Amendment
No. 2) that could include funding portions of the rehabilitation of standing NITHPO owned
structures and RIDOT's support for greater access andfor contro! by the Narraganseit Indian
Tribe of the Great Swamp Fight Memorial property.




Potential Alternatives in licu of transferring Chief Sachem Night Hawk Property
and Providence Boys and Girls Club Property to the NITHPO/Narragansett Indian
Tribe continued

RIDOT transfers ownership of the three (3) other historic parcels (Nipaschuck Hill,
North Smithfield, Parcels 1 & 2 and 1-295 Parcel in Johnston with a total area of
approximately 146 acres) to be held jointly by RIDOT and the Tribe.

Nipaschuck Hill, North Smithfied (parcels 1 &2) This property is currently
owned by the State of Rhode Island. It is vacant with no improvements with a total area
of 91 acres. This property has widely recognized historical and archeological
significance. During King Philip’s War, the First Battle at Nipashuck took place in this
area on August 1, 1675. Oral history suggests that Pokanoket sachem Metacom and the
Pocasset’s sunksquaw Weetamoo partcipated in a ceremony at the time of the annual
Perseid meteor shower. English and Mohegan-Pequot forces, under Captain Henchman of
the Massachusetts Bay Colony, pursued Metacom and Weetamoo and engaged them in
battle at Nipashuck. After suffering significant casualties, Metacom and Weetamoo’s
tribal units left the battle area and withdrew to a nearby swamp. They had slipped away
by the time the English arrrived at the swamp.

1-295 property, Johnston_This property is currently owned by the State of
Rhode Island. It is vacant and consists of 55 acres. This property is located in the area of
several known Narragansett Indian archaeological sites. It contains numerous walls,
foundations and stone features. NITHPO reports that some of the stone features are part
of a ceremonial landscape. The RI Historical Preservation Heritage Commission
considered it likely that there are prehistoric and historic sites present.




